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Prologue

The movement and endeavour of the People’s Consultative Assembly
of the Republic of Indonesia (MPR RI) to propose the implementation
of the State Policy Outlines (PPHN) have become a unique constitutional
law phenomenon to be observed. In terms of timelines, this treatise has
been rolling along with the constitutional discourse that has been taking
place from 2021 to 2022. As such, the fifth amendment to the 1945
Constitution included the extension and the addition of the Presidential
term limitation to three terms.!
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There are four reasons why the MPR RI wants the PPHN to
be implemented. First, the idea of implementing the PPHN is a
recommendation of the MPR RI of the 2009-2014 service period,
which also was followed up and re-established by the MPR RI of the
following service period (2014-2019).> Second, there is a need for national
and regional development to have the same vision, both in the long,
medium, and short term. Third, the PPHN becomes the basis for ensuring
that national development aligns with the state’s goals, as stated in the
Preamble of the 1945 Constitution. Lastly, regarding the characteristics
of the PPHN itself in the form of a directive that does not reduce the
government’s authority in drafting a blueprint for national development,
both in the form of the National Long-Term Development Plan (RPJP)
and the National Mid-Term Development Plan (RPJM). On the other hand,
PPHN also contains philosophical characteristics reflecting Indonesia’s
outlook in the next 50 to 100 years.’

In spite of the four reasons for the MPR’s willingness to implement
the PPHN, there are several obstacles to realize it. First, it relates to
the authority of the MPR RI after the fourth amendment to the 1945
Constitution. Second, it relates to the legal umbrella that covers the PPHN.
Third, it relates to the option of a constitutional convention as a legal
umbrella for PPHN. This phenomenon provides attention and analysis of
the authority of the MPR RI regarding their plan to implement the PPHN
through the legal umbrella of constitutional conventions.

MPR RI Landscape: Pre and Post the Fourth
Amendment of 1945 Constitution

The position of the MPR RI in the constitutional system is a unique
condition and is a peculiarity of a state institution. There are several
reasons to describe that condition. First, the MPR R1 is a state institution
that results from the creation of the political philosophy of the Indonesian
people. Muhammad Yamin, in the Session of the Indonesian Independence
Preparation Investigative Assembly (BPUPKI), stated that the MPR RI
is a forum that accommodates the highest power, namely, the people’s
sovereignty, which reflects representatives of the Indonesian people
who have various socio-political, socio-economic, and socio-cultural
backgrounds, territorial representatives, and group representatives.*
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Second, the MPR RI is an institution that reflects the Fourth Principle
of Pancasila, in which Pancasila acts as the state’s fundamental norm.
MPR RI is an institution that carries out negotiations and a mechanism
for deliberation democracy in which the rights of MPR RI members are
to be heard, considered, and explained. In the view of Mohammad Yamin,
the word deliberation in the MPR RI is a condition where negotiations
between representatives who represent the Indonesian people negotiate
about state or general needs.’

Third, suppose we observe the original text of the 1945 Constitution®
Article 1 paragraph (2) constitutionally and conceptually places the
people’s sovereignty in the hands of the MPR RI to be fully implemented.’
In that case, this situation constitutionally shows the principle of
parliamentary sovereignty.

Furthermore, AV Dicey in #he Law of the Constitution provides a brief
definition of parliamentary sovereignty in the context of the British
Constitution as a right to enforce or cancel any law. Consequently, first,
no particular person or institution/agency overrides the decisions
made by the parliament. Second, the judiciary will obey the parliament’s
decision as applicable law. In other words, it is an absolute and
uncontrollable authority.?

In the context of the MPR RI in the original 1945 Constitution,
the MPR RI is the highest state institution as a constituent’ institution
(stipulate the constitution) and the highest state institution that establishes
the State Policies Guideline (GHBN) and appoints the President and
Vice President.!” The impact on the President and Vice President being
appointed by the MPR RI is that they should apply the mandates granted
by the MPR RI. They must be constitutionally responsible to the MPR RI
and comply with the GBHN stipulated by the MPR RI.

Furthermore, the impact of constructing the MPR RI as the highest
state institution is that members of the MPR RI elect the President and
Vice President. Also, the periodization of the presidency depends on the
will of the MPR RI. Therefore, the government construction adopted is
semi-presidential, where the continuity of the presidency as the head of
government depends on the political constellation in the MPR RI.

The current political and law reforms in 1998, which led to the
amendment of the 1945 Constitution, fundamentally changed the
construction of the state administration drastically. That reform, which
has a core on politics and law democratization, changed the main tasks,
functions, and powers of the MPR RI. The amendments impacted the
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articles of the 1945 Constitution concerning the MPR RI, removed
most of its authority, and placed the MPR RI only as an ordinary
state institution."

Suppose we focus on the amendments to Article 1 paragraph (2),
where there is a change in the construction of the article, which initially
reads, “sovereignty is in the hands of the people. Itis carried out entirely by
the MPR RI” (“kedautatan adalabh di tangan rakyat, dan dilaknkan sepennbnya oleh
Magelis Permusyawaratan Rakyat”), which is then changed to “sovereignty is in
the hands of the people and implemented according to the Constitution”
(“kedanlatan adalah di tangan rakyat dan dilaksanakan mennrnt Undang-Undang
Dasar”). In fact, it ends the principle of patliamentary sovereignty,
which was previously in the hands of the MPR RI. Nevertheless, there
was a different opinion regarding that amendment article in terms of the
formulation of the article. Maria Farida conveyed a critical analysis that the
formulation of Article 1 paragraph (2) of the 1945 Constitution before
the amendment was more appropriate because, in that formulation, it was
clear which perpetrators were appointed to be addressed.'?

The end of this principle has succeeded in giving rise to several
principles of constitutional democracy rooted in the liberal tradition,
including the following. First, the emphasis is on the checks and balances
mechanism between state institutions, mainly the House of Representatives
(DPR), the Regional Representatives Council (DPD), the President,
the Constitutional Court (MK), and the Supreme Court (MA). Due to
the existence of a mutually compensating mechanism that demands
equality between state institutions. So, the consequence is that the
highest state institution is no longer known, which was known in the
pre-amendment period.

Second, the development of judicial institutions was marked by the
delivery of the Constitutional Court (MK). The presence of the MK
in the constitutional system has taken over the authority of the MPR
RI in interpreting the 1945 Constitution. In other words, during the
pre-amendment period of the 1945 Constitution, the MPR RI, through
its authorization, interpreted the 1945 Constitution so that the MPR RI
Decree (TAP MPR RI) provides interpretation and explanation further
of the provisions in the 1945 Constitution in line with societal changes.
Thus, through its functions and authorities, the MK carries out judicial
interpretation of the 1945 Constitution to examine the constitutionality
of a law” A clear example of the balance of power is when the MK
formally tested and declared the Job Creation Law (UU Cipta Kerja)
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conditionally unconstitutional, suspected to be a prestigious
government policy."*

Third, increasingly the role, function, and authority of the MPR RI
were limited, marked by the reduction of control of the MPR RI in the
1945 Constitution. The authority to amend and enact the constitution
of the existing powers still displays the characteristics of the MPR RI as
in the pre-amendment period. It indicates that the MPR RI still holds a
constituent function.

The MPR RI still owns other strategic functions. First, regarding the
authority to decide on the DPR’s proposal based on the results of the
MK’s decision to dismiss the President and/or Vice President during their
term of office after the President and/or Vice President is allowed to
deliver an explanation at the MPR RI Plenary Meeting, Second, electing
the Vice President if there is an emptiness for the Vice President position
during the term of office and selecting both President and Vice President
if they stop simultaneously during the period of office.”

Furthermore, amendments to articles that relate to the MPR RI impact
the reorganisation of the MPR RI. Previously, the MPR RI members
consisted of the DPR plus regional and group delegates.'® Based on
Article 2 No. 17/2014, MD3, the MPR RI member consists of the DPR
and DPD elected through general elections.” On the other hand, this also
shows that the MPR RI is not entirely a joint session, and it does not
fully indicate a non-permanent institution either because it has completed
organizational tools. Fundamentally, the MPR RI, as an institution
consisting of members of the DPR and DPD, the fulcrum lies with the
DPR. So that its distinctive character is a unicameral system.'

However, with the amendment of Article 3 of the 1945 Constitution,
the original text based on the MPR RI’s authority in determining state
government policies, the MPR RI can no longer issue a decree to
stipulate the GBHN. Therefore, this matter has become a constitutional
issue centred on the MPR RI’s desire to establish a PPHN in the post-
amendment period of the 1945 Constitution.

Fundamentally, the constitutional issue that wants the MPR RI to
stipulate a PPHN as a substitute for the GBHN has narrowed itself to
a constitutional problem. In this case, first, the absence of authority to
legitimise PPHN in the 1945 Constitution. Therefore, limited amendments
to the power of the MPR RI are a constitutional step needed.

Second, the MPR RI issues an MPR RI Decree based on Article 100
paragraph (2) of MPR RI Regulation No.1/2019, which is regulatory
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(regeling) that binds inside and outside the MPR RI. On the other hand, it is
also possible to use the MPR RI Decree based on Article 100, paragraph (4),
determinative or stipulating (beschikking) and binding inside. The Decree,
which has the core of a guideline and principle of national development,
becomes a direction for MPR RI members to prepare the National Long
Term Development Plan (RPJPN) with the government. Finally, taking a
bold step through a constitutional convention with initial requirements to
implement the consensus, namely, a national consensus.

Based on these three steps, if we follow the public discourse in the last
few months, the option of a constitutional convention is the option most
preferred by the MPR RI leadership. It is reflected in forming an Ad Hoc
Committee consisting of 10 MPR RI leaders and 45 members of political
party factions (Parpol) and DPD. Furthermore, the mission carried out
by the Ad Hoc Committee is to find a legal form, whether the PPHN is
formed through law or a constitutional convention. As an important note,
according to the Chairperson of the MPR RI for the 2019-2024 term,
Bambang Soesatyo, the constitutional convention has binding power and
has a higher position, and is a breakthrough for the MPR RI Review Board
to avoid amending the 1945 Constitution."

Thus, the option of implementing the PPHN remains open, given the
concrete encouragement and political work within the MPR RI internals.
However, the fundamental problem is what legal instrument should be
used to enforce the PPHN so that it binds inside and outside the MPR RI.
Moreover, PPHN has strong legal force and binds the President and other
state institutions.

State Policy Outlines (PPHN) and Constitutional
Conventions

The relation between the idea of PPHN and the appetite to form
a constitutional convention cannot be separated from the needs and
strategic support in today’s state government. First is the need for direction
or guidance to construct a national development system integrated with
regional development. MPR RI Dectee No. 4/MPR/2014* shows the
MPR RI’s recommendation to reformulate the national development
planning system as the direction o f state administration using the
GBHN model.”

Second, President Joko Widodo’s political support for the PPHN idea.
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This political support was stated by President Jokowi in a Presidential
Speech at the Annual Session of the Indonesian People’s Consultative
Assembly on August 16, 2022.* The President’s political support
becomes crucial if we pay close attention to the strong relationship
with the development policy of the New Capital City; Nusantara (IKN).
A robust legal umbrella is also needed to ensure the sustainability of IKN
development integrated with the national development planning system.

Starting from these strategic needs and support, if the implementation
of the PPHN is placed in the legal instruments of constitutional
conventions, then we first map out three main things. First the definition
of constitutional conventions. The second is how to do the convention.
Finally, what are the political and legal consequences if there is a
constitutional convention?

First, regarding the definition of constitutional conventions, the core
is a mutual agreement or understanding within the scope of parliament,
which relates to how something should be done. It is not in the form of
formal provisions but is also widely adhered to. The Constitutional Unit of
University College London® explains that the constitutional convention
is a rule of good political behavior, which usually aims to control
“political actors”. Furthermore, in Black’s Law Dictionary (2019)*
constitutional conventions are classified into three primary forms.
The first form, the convention, required formal or official attempts
(authorised convention) to achieve legitimacy. In this case, the convention’s
implementation must refer to the provisions contained in the constitution.

The second form is called the popular convention. The popular
convention is formed by ignoring the provisions in the constitution.
However, there is a strong correlation with the broad involvement of
public elements so that it impacts support and is widely appreciated.
The third form is called the revolutionary convention, where the
convention is formed without a legal umbrella or legal authority. In another
sense, it takes extraordinary measures and conditions to implement
revolutionary conventions.

Of the three forms of the Constitutional Convention described above,
the possible option that the MPR RI can take is the second form, namely,
Popular Convention. Why is that? Because this is correlated with the
survey results of the Kompas Research and Development Department
(Litbang), where we will know the mapping of how to support the PPHN
idea is.

First, around 65.2% of respondents considered the importance of
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having PPHN as the basis for state development to continue sustainability.
Second, approximately 49.5% of respondents stated that they believe
the PPHN would guarantee sustainable development to ensure a more
prosperous Indonesia. Finally, about 31.2% of respondents stated that
implementing the PPHN is urgent to ensure that growth can continue.
About 23.4% said it is not binding because of a pandemic, and about
19.3% said it is not compulsory because of political content.”

If we use the results of the Kompas Litbang mapping, the PPHN is
an idea accepted by the public. It is met with the current situation that
the MPR RI assessment agency has agreed that the legal umbrella for
the PPHN is a constitutional convention, where an ad hoc committee
will be established at the Assembly’s Plenary Session on September 5
or September 7, 2022. The ad hoc committee will consist of 10 MPR
RI leaders and 45 political party factions in the MPR RI and DPD.*
Thus, the constitutional convention, which contains the substance of
PPHN, has significant momentum to be accepted by the broader public
as a popular step.

The second is how to carry out the constitutional convention amid
limitedness. Conceptually, popular conventions ignore a constitutional
provision regulated in the 1945 Constitution and the MPR RI code
of conduct. When the convention is implemented, two crucial steps
are needed: a compromise between state institutions that results in
a political consensus and broad public assistance to produce solid
political support.

More profoundly, this chance is at odds with the idea of constitutional
thought that focuses on legal-textual where Article 37 paragraphs (1), (2),
(3), and (4) of the 1945 Constitution are the fundamentally constitutional
provisions to amend the articles in the 1945 Constitution of the Republic
of Indonesia. Although Kompas Litbang survey said the majo rity of
respondents, around 67.8%, stated their agreement if the amendment to
the 1945 Constitution regulates the issue of PPHN.*" Therefore, if the
MPR RI makes a limited amendment by establishing a single agenda
regarding the MPR RI’s authority to determine the PPHN, it seems that
this will get broad support from the public.

Furthermore, the difficulty that impedes the implementation of
constitutional conventions is the legal umbrella or the type of legal
product. If we align with Article 7 of Law No. 12/2011 concerning the
Establishment of Legislation (UU P3), then the form of a convention is
not to be obtained in the hierarchy of legislation. Thus, conventions that
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have a popular character will lead to a profound constitutional discourse
due to the neglect of constitutional provisions.

So how to realize the constitutional convention with the agenda of
ratifying the PPHN? To achieve this, the MPR RI needs to enlarge the
status of the Consultation and Coordination Meeting with the President
and/or the leadership of other state institutions to produce a national
consensus based on Article 26 and Article 65 of the MPR RI Regulation
Number 1 of 2019 concerning the code of conduct of the MPR RIL.*
Then, the consensus ratified as a decision in the MPR RI Special Session
with a single PPHN agenda. It is also reflected directly or indirectly into a
constitutional practice that can become a new constitutional convention.

Third, what kind of legal and political consequences will arise when
a constitutional convention with the agenda of ratifying the PPHN
is on the agenda? There are several consequences when a convention
is implemented. First, as a legal consequence, a constitutional convention
is formed when the MPR RI manifests the state administration by
obtaining mutual consent from the President and other state institutions.
Even though the convention is an unwritten law, if it continues, it will
become part of the fundamental law in the country.

Second, as a political consequence, Bagir Manan argues that politically
binding power encourages obedience that is no less than legally
binding force.”” The reason lies in the characteristics of constitutional
law, which highlight the strong relationship between law and politics in
forming a policy. On the other hand, the object of constitutional law is
the organisation of power which is not only limited to institutions but the
process and method of obtaining, executing, and preserving the authority
itself. Therefore, conventions have politically binding power, mainly those
generated through political consensus. As an important note, conventions
that have political power at the elite level must have political legitimacy
from the public to be accountable to the public.

Epilogue

MPR RI is authentically the incarnation of all Indonesian people,
reflecting political, territorial, or regional representation. Although the
main tasks, functions, and authorities have changed after the fourth
amendment to the 1945 Constitution, the MPR R1 is still the embodiment
of the entire Indonesian people.
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Relying on the MPR RI landscape after the fourth amendment to the
1945 Constitution, there is little scope for manoeuvring the MPR RI to
pursue constitutional conventions to restore the authority from establishing
PPHN. However, if the MPR RI uses its authority to amend its powers
to a restricted extent in the 1945 Constitution, it gets a substantial gap
in public support. As an important note, the MPR RI is encouraged to
consider other agendas to include in the amendment process.

Furthermore, when the MPR RI continues to expand its authority
to produce constitutional conventions by holding a Special Session
or other nomenclature, the core is the agenda for ratifying the PPHN.
Therefore, the MPR RI requires a convention resulting from a national
consensus to have strong political and legal legitimacy and, of course,
strong public support.

In sum, the idea of a constitutional convention that aims to restotre
the MPR RI’s authority in determining the PPHN is fundamentally a
constitutional discourse that reaps pros and cons in public. A good spirit
of state administration—which has a core of virtue, justice, and truth—
is needed and is oriented to the general welfare. All those things are for
restoring authority and determining PPHN to remain in line with the law,
the public, and national behalf.
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